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The Government’s Effort To Regulate 
Over-The-Top Services    

 

In the much anticipated move following the Netflix and transport applications’ debacles, the 
Minister of Communications and Informatics (“MOCIT”) on March 31, 2016 issued Circular Letter 
No. 3 of 2016 (“CL”) which aims to give a glimpse of how the Government is thinking about the 
topic prior to enacting the ‘regulation’.  Two considerations were cited as to why the CL was 
issued.  First, as an advance warning of the upcoming regulation (Note: no draft of the said 
regulation is attached to the CL).  Second, to provide ample time for the service providers to 
prepare, i.e. any adjustments to their business operations (Note: no deadline or indication in the 
CL of when the regulation will be issued). 
 
The CL provides the following key definitions: 
 
1. App-based Internet Services: telecommunication services provided through IP-based 

telecommunications network, which result in the provision of communications in the form of 
SMS, telephony, video call, chatting, financial and commercial transactions, storing and 
collection of data, gaming, social networking and media, and its derivatives.    
 

2. Internet-based Content Services: provision of all forms of digital information, whether in 
writing, voice, visual, animation, music, video, movies, gaming or a combination of one 
and/or the other, including those which are downloadable or accessible through streaming, 
all of which that use telecommunication services provided through IP-based 
telecommunications network. 
 

3. OTT Services: provision of the App-based Internet Services and/or the Internet-based 
Content Services. 

 
The CL classifies providers of the OTT Services into two: onshore OTT Service providers and 
offshore OTT Service providers. Onshore OTT Service providers can either be an individual or 
an entity (whether legal or non-legal). Similarly, offshore OTT Service providers can also be an 
individual or an entity with the caveat that these providers must have a ‘permanent 
establishment’ (bentuk usaha tetap) in Indonesia. Although the CL did not elaborate what 
permanent establishment (PE) means and how it will be set up, it provides that it should be 
interpreted pursuant to the applicable Indonesian tax laws and regulations.  
 
Under Indonesian income tax law, a PE is defined as a form of business used by a foreign tax 
individual or corporation to carry out businesses or activities in Indonesia. The PE definition in 
the Indonesian income tax law also covers computers, electronic agents and automated 
equipment located in Indonesia which are owned, leased or used by a foreign resident to carry 
out electronic transactions/business activities in Indonesia through the Internet. If a foreign 
resident is considered to have a PE in Indonesia, it will be required to comply with all Indonesian 
tax obligations as if such foreign resident is an Indonesian taxpayer, such as registration with 
the tax office for the purpose of obtaining a tax identification number (nomor pokok wajib pajak), 
maintaining books in Indonesia, complying with obligations to file tax returns, withholding and 
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collecting taxes, and settling any taxes payable (corporate income tax, branch profit tax, 
employee withholding tax, other withholding taxes and value added tax, if applicable). 
 
The CL sets out the following list of requirements that both onshore and offshore OTT Service 
providers are expected to comply with: 
 
1. Complying with sectoral laws and regulations, including on anti-monopoly and unfair 

business practices, trade, consumer protection, intellectual property rights, broadcasting, 
film, advertisements, pornography, anti-terrorism, and tax; 
   

2. Providing data protection pursuant to the relevant Indonesian laws and regulations; 
 

3. Providing content filtering pursuant to the relevant Indonesian laws and regulations; 
 

4. Abiding by censorship requirement pursuant to the relevant Indonesian laws and 
regulations; 
 

5. Utilizing national payment gateway pursuant to the relevant Indonesian laws and 
regulations; 
 

6. Utilizing IP domain pursuant to the relevant Indonesian laws and regulations; 
 

7. Providing access for lawful interception pursuant to the relevant Indonesian laws and 
regulations; and 
 

8. Providing information and terms of use with respect to the OTT Services in Indonesian 
language. 

 
Specifically on the content that will be provided by the OTT Service providers, the CL, in addition 
to the foregoing points, provides several general requirements, as follows: 
   
1. The content shall not violate the Five Basic Principles of Indonesia (Pancasila) and the 1945 
Constitution; 
 
2. The content shall not cause conflict between groups, ethnicities, religions and races; and 
 
3. The content shall not promote violence, the use of drugs, hatred, violation of IP rights, etc.   
 
A more thorough analysis of the points mentioned in this Client Alert will be further elaborated in 
the next Client Alert. 
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Our Regional Presence 

 
 

Our Regional Contacts 

RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

Rajah & Tann NK Legal Myanmar Company Limited 

Office Suite 007, Inya Lake Hotel No. 37, Kaba Aye 

Pagoda Road, Mayangone Township, Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP   
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 
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Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

CHRISTOPHER & LEE ONG Malaysia Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003, 

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 
 

 
Based in Jakarta, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as 
a major force locally and regionally, and is ranked as a top-tier firm in many practice areas.  Founded in 2001, it has a reputation for 

providing advice of the highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions. 
 
Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, China, Lao PDR, Vietnam, Thailand 
and Myanmar, as well as associate and affiliate offices in Malaysia, Cambodia, Indonesia and the Middle East. Our Asian network also 
includes regional desks focused on Japan and South Asia.  
 
The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Assegaf Hamzah & Partners. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of  writing, it is only 
intended to provide a general guide to the subject matter and should not be treated as a substitute for specif ic professional advice for any 
particular course of action as such information may not suit your specific business and operational requirements. It is to your advantage to 
seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.  

 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the opportunities presented 
by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United Overseas Bank and RSM Chio Lim 
Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides companies with a single platform that helps 

businesses navigate the complexities of setting up operations in ASEAN.  
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and medium-sized 
enterprises across the 10-member economic grouping can equip themselves with the tools and know-how to navigate ASEAN’s business 
landscape. Of particular interest to businesses is the "Ask a Question" feature of the portal which enables companies to pose questions 
to the three organisations which have an extensive network in the region. The portal can be accessed at 
http://www.businessinasean.com/.  
 

http://www.businessinasean.com/

