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New Patents Law Enacted by DPR

A. Introduction

The House of Representative (“DPR”) passed the Patents Bill into law on 27 July 2016. The new legislation
(“2016 Patents Law”) is aimed at stimulating innovation and growth in the number of patents granted
to Indonesian inventors from both the public and private sectors, while placing an express obligation on
patent holders to use their patented processes or manufacture their patented products in Indonesia. The
2016 Patents Law further streamlines the patenting process and introduces the possibility of engaging
independent experts as patent examiners in anticipation of rapid developments in the technological,
communications, information and health sectors. As of the time of writing, the 2016 Patents Law had yet
to be gazetted and provided with a reference number.

B. Background

Defined broadly, a patent is an exclusive right that is accorded by the state to an inventor to commercially
exploit their invention for a defined period. Under a patent, the inventor may prevent a third party from
making, using or selling the patented invention without the consent of the patent holder.

The law of patents has a long history in Indonesia. Prior to independence, some 18,000 patents had been
issued in what was then Netherlands Indies under the Octroii Wet (Patents Law). As with many new nations
in the second half of the twentieth century, the post-independence Indonesian state had little interest in
enforcing the intellectual property legislation it inherited from its colonial predecessor. This was not just
due to resentment against colonialism, but also for the practical reason that most intellectual property
originated in the more-developed nations and the rigid enforcement of IP protection would inflict
prohibitive costs on a nation that urgently needed to harness technology as cheaply as possible.

Following the establishment of the New Order and the opening up of the economy in the late 1960s,
Indonesia once again needed to devote attention to protecting intellectual property, in tandem with the
country’s efforts to attract investment from the more-developed economies. This led eventually to the
enactment of the Patents Law of 1989, which was subsequently amended in 1997, before being repealed
and superseded by the Patents Law of 2001, which was intended to bring Indonesian patent law into line
with the World Trade Organization’s Agreement on Trade Related Aspects of Intellectual Property Rights
(TRIPs).

Since 2001, tremendous changes have taken place that are not accommodated by the 2001 legislation. This
reality, together with Indonesia’s commitment to a sweeping update of IP law under the ASEAN Economic
Community framework, required the enactment of the 2016 Patents Law.

C. Significant Changes under 2016 Patents Law
The following are the key changes brought about by the 2016 Patents Law.

1. Broadens scope of petty patents

In order to encourage more domestic patent applications, the 2016 Patents Law broadens the scope of petty
patents (also known as utility models or innovation patents) to include new inventions or improvements to
existing inventions in terms of processes (invisible inventions), rather than merely visible improvements
to an existing patented product, such as was the case under the previous Patents Law. A petty patent is
similar to a patent, but the requirements for its granting are less stringent than in the case of a full patent.
The idea is to make it easier for private individuals and SMEs to protect their inventions.

As with the previous legislation, the 2016 Patents Law provides that a petty patent is only valid for 10 years,
rather than 20 years in the case of a full patent (in both cases, counting from the filing date).
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2. Software is now patentable

Another significant change brought about by the 2016 Patents Law is that software may now be patented
under certain conditions, whereas previously software received general protection only under the Copyright
Law. In practice, software designers/inventors were reluctant to disclose the details of their inventions for
the sake of obtaining a mere recordation under the Copyright Law, rather than the benefits of first-to-file
registration that accrue from patenting.

Not all kinds of software are patentable, however. In fact, the 2016 Patents Law expressly excludes
computer programs per se as patentable inventions, but with an exception for those having characters (i.e.
instructions) with technical effects and functions that solve particular problems, whether tangible or
intangible. As stated in the Elucidation on the 2016 Patents Law, this includes, for example, algorithms,
and encoding and decoding software.

3. New provisions on patented drugs

There are a number of pharmaceutical-related provisions in the 2016 Patents Law that are aimed at
supporting public access to affordable medicines. These provisions include:

- restricting the application of second medical use as a result of newly discovered forms of
compound that do not produce increased efficacy or have no changes in chemical structures that
are already known in the compound. This is intended to thwart attempts to extend the protection
periods for patented drugs so as to prevent local manufacturers from producing low-cost generic
versions of the same drugs;

- allowing the importation of patented drugs under mandatory licenses so as to ensure reasonable
prices for drugs that are essential to human health; and

- permitting the production of a patented drug five years prior to the expiration of its patent for the
purpose of applying for a marketing/distribution license upon the expiry of the relevant patent.

4. Genetic Resources and Traditional Knowledge

In the case of an invention that avails of genetic resources and/or indigenous knowledge, the 2016 Patents
Law requires that the origin of such resources or knowledge should be fully disclosed in the patent
application so as to prevent such things being claimed by other countries. The 2016 Patents Law also
acknowledges and supports the need for Access Benefit Sharing (ABS), that is, the fair and equitable sharing
of benefits arising from the use of genetic resources.

5. Broadens authority of the Patents Appeals Commission

The 2016 Patents Law broadens the authority of the Patents Appeals Commission to allow the Commission
to not only hear and decide upon appeals against patent application rejections, but also:

- appeals concerning the correction of a description, claim and/or image after a patent is granted;
and
- appeals against the granting of patents to third parties.

6. Miscellaneous
Other important changes introduced by the 2016 Patents Law include:

- the possibility of pledging a patent as security (fidusia), in the same way as a copyright may be
pledged as security;

- Acknowledgement of the right of an inventor to obtain and hold a patent where such inventor is a
public servant; and

- permits the use of “wakaf” (charitable or religious bequest under Islamic law) to assign a patent.
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D. AHP Commentary

With Indonesia having one of the lowest levels of patented inventions in Asia, the 2016 Patents Law strives
to, among other things, promote the patenting of inventions by SMEs by broadening the scope of petty
patents and streamlining the approval process,.

The legislation also seeks to ensure adequate supplies and distribution of medicines at reasonable prices,
as reflected in the provisions on second medical use and mandatory licenses for the importation and
manufacturing of patented pharmaceutical products in Indonesia.

The 2016 Patents Law also provides greater certainty and protection to the designers of certain types of
software, who were previously protected only by the Copyright Law.

Although the 2016 Patents Law broadly fulfills Indonesia’s obligations under the AEC agreement, as well
as international IP agreements, it will not be effective without the issuance of the necessary implementing
regulations. A failure to issue such regulations was one of the principal reasons that held back growth in
patent applications under the previous legislation. It is, therefore, to be hoped that the necessary
regulations will be issued in a timely fashion so as to bring the number of patents issued in Indonesia up to
a level that is commensurate with the country’s population and status as a middle-income nation.

i. Law No. 6 of 1989
ii. By Law No. 13 of 1997
iii. Law No. 14 of 2001
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ASEAN Economic Community Portal

With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United
Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides
companies with a single platform that helps businesses navigate the complexities of setting up operations in ASEAN.

By tapping into the professional knowledge and resources of the three organisations through this portal, small- and
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of the
portal which enables companies to pose questions to the three organisations which have an extensive network in the
region. The portal can be accessed at http://www.businessinasean.com/.
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Our regional contacts

RAJAH &
TANN

Singapore

Rajah & Tann Singapore LLP

9 Battery Road #25-01

Straits Trading Building

Singapore 049910

T +65 6535 3600 F +65 62259630
sg.rajahtannasia.com

R&T SOK & HENG | Cambodia

R&T Sok & Heng Law Office

Vattanac Capital Office Tower, Level 17, No. 66
Preah Monivong Boulevard, Sangkat Wat Phnom
Khan Daun Penh, 12202 Phnom Penh, Cambodia
T +85523963112 /113 F +855963 116
kh.rajahtannasia.com

*in association with Rajah & Tann Singapore LLP
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RAJAH & TANN REPRESENTATIVE China
OFFICE

Rajah & Tann Singapore LLP

Shanghai Representative Office

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road
Shanghai 200021, People's Republic of China

T +86 216120 8818 F +86 21 6120 8820
cn.rajahtannasia.com

RAJAH & TANN NK LEGAL

Myanmar

Rajah & Tann NK Legal Myanmar Company Limited
Myanmar Centre Tower 1, Floor 07, Unit 08,

192 Kaba Aye Pagoda Road, Bahan Township,

Yangon, Myanmar

T +959 73040763 / +951 657902 / +95 1 657903

F +9519665537

mm.rajahtannasia.com
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Jakarta Office

Menara Rajawali 16th Floor

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1
Kawasan Mega Kuningan, Jakarta 12950, Indonesia
T +62 2125557800 F +62 2125557899
www.ahp.co.id

Surabaya Office

Pakuwon Center, Superblok Tunjungan City

Lantai 11, Unit 08

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia
T +62 315116 4550 F +62 315116 4560

* Assegaf Hamzah & Partners is an independent law firm in
Indonesia and a member of the Rajah & Tann Asia network.

CHRISTOPHER & LEE ONG

Malaysia

Christopher & Lee Ong

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5,
Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia
T +60 322731919 F +60 3 2273 8310
www.christopherleeong.com

*in association with Rajah & Tann Singapore LLP

RAJAH & TANN | Thailand

Rajah & Tann (Thailand) Limited

973 President Tower, 12th Floor, Units 12A-12F
Ploenchit Road, Lumpini, Pathumwan
Bangkok 10330, Thailand

T +66 26561991 F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN | Lao PDR

Rajah & Tann (Laos) Sole Co., Ltd.

Phonexay Village, 23 Singha Road, House Number 046/2
Unit 4, Saysettha District, Vientiane Capital, Lao PDR

T +856 21454239 F +856 21285261
la.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam
Rajah & Tann LCT Lawyers

Ho Chi Minh City Office

Saigon Centre, Level 13, Unit 2&3

65 Le Loi Boulevard, District 1, HCMC, Vietnam

T +84 838212382/ +84 838212673 F +84 8 3520 8206

Hanoti Office

Lotte Center Hanoi - East Tower, Level 30, Unit 3003,
54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam

T +84 4 3267 6127 F +84 4 3267 6128
www.rajahtannlct.com

Based in Jakarta, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a
major force locally and regionally, and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing
advice of the highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and South
Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and,
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified,
adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose
save as permitted herein) without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only
intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any
particular course of action as such information may not suit your specific business and operational requirements. It is to your advantage to
seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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