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Tax and Customs

Active Income Excluded from the Calculation of
Deemed Dividends under the Controlled Foreign
Company Rules

With the intention to encourage transparency, provide legal certainty and fairness in the imposition of
tax to Indonesian resident taxpayers for its equity participation in a foreign business entity other than
business entities listed on a foreign stock exchange, the Ministry of Finance recently amended the
Minister of Finance Regulation No. 107/PMK.03/2017 ("2017 CFC Rules") by issuing the Minister of
Finance Regulation No. 93/PMK.03/2019 on Controlled Foreign Company (CFC) Rules ("New CFC
Rules"). The New CFC Rules will apply for the 2019 fiscal year.

The New CFC Rules reflects the exclusion of active income and provides a definition for ‘certain income’
(penghasilan tertentu) from the calculation of deemed dividends for a directly and indirectly owned CFC,
which includes:

a. dividends, except for dividends received and/or obtained from a directly owned CFC;

b. interests, except for interests received and/or obtained by a directly-owned CFC that is
owned by a resident taxpayer holding a banking business license, which excludes interests
received and/or obtained from a direct or indirect transaction between the CFC and the
resident taxpayers as the related party in accordance with the Indonesian Income Tax Law;

C. rentals in the form of:

1) rentals received and/or obtained by a directly owned CFC in relation to the
utilisation of land and/or building; and

2) any other rentals received and/or obtained by a directly owned CFC originating
from a transaction with any other related party in accordance with the
Indonesian Income Tax Law;

d. royalties; and

e. profits from sales or transfer of assets.
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Further, the New CFC Rules provides a new guidance to determine the basis for deemed dividends,
which is the net profits after tax on certain income and is calculated as follows:

gross income on certain income
minus
the costs of obtaining, collecting and maintaining certain income
minus
the portion of income tax payable, paid or withheld on certain income
equal
Net Profits after tax on certain income.

This is different from the 2017 CFC Rules, where the basis for deemed dividends is calculated from the
total net profits after tax of the CFC (total net profit being active and passive income of the CFC).

We note that the remaining provisions under the 2017 CFC Rules remain effective, including the
imposition of deemed dividends from an indirectly owned CFC.

In conclusion, the New CFC Rules requires the CFCs to invest their business in active business activities
rather than business activities where the CFCs do not materially participate in.
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Our Regional Contacts

RAJAH & TANN | Singapor:

Rajah & Tann Singapore LLP
T +65 6535 3600

F +65 6225 9630
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia

R&T Sok & Heng Law Office
T +85523963112/113

F +855 23963116
kh.rajahtannasia.com

RAJAH & TANN 375 i
SHANGHAI REPRESENTATIVE OFFICE | Clina

Rajah & Tann Singapore LLP
Shanghai Representative Office
T +86 21 6120 8818

F +86 21 6120 8820
cn.rajahtannasia.com
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Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 315116 4560
www.ahp.id

RAJAH & TANN | Lao PDR

Rajah & Tann (Laos) Co., Ltd.
T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

CHRISTOPHER &LEE ONG | Malaysia

Christopher & Lee Ong

T +60 32273 1919

F +60 3 2273 8310
www.christopherleeong.com

RAJAH & TANN NK LEGAL | Mvyanm

Rajah & Tann NK Legal Myanmar Company Limited
T +959 7304 0763 / +95 1 9345 343 / +95 1 9345 346
F +951 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL
GUTIERREZ & PROTACIO (C&G LAW) | Philipp

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)

T +632 894 0377 to 79/ +632 894 4931 to 32 / +632 552 1977
F +632 552 1978

www.cagatlaw.com

RAJAH & TANN | Thailand
R&T Asia (Thailand) Limited

T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam

Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms

of engagement between the Member firm and the client.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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