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Follow-Up Regulation On Disclosure Of
Ultimate Beneficial Ownership

Introduction

This year marked another step in Indonesia’s move towards a new era of corporate governance reform
as the Indonesian government issued the Ministry of Law and Human Rights Regulation No. 15 of 2019
(“Ministry Regulation”) on disclosure of ultimate beneficial ownership. The Ministry Regulation is the
implementing regulation of Presidential Regulation No. 13 of 2018 on the same subject (“Presidential
Regulation”).

While the requirement to disclose ultimate beneficial ownership is not new in Indonesia, previous
regulations issued in 2012 and 2017 only apply to banks and listed companies, respectively. Now,
through the Presidential Regulation and the Ministry Regulation, all companies are required to disclose
their ultimate beneficial ownership.

While there is no denying that this development is a positive move for Indonesia, it remains to be seen
how this requirement would apply in practice, especially in dealing with complex ownership structure.

Observance of FATF

A discussion of the Ministry Regulation will inevitably touch on Indonesia’s participation in the Financial
Action Task Force (“FATF”). Indonesia currently holds an observer status in FATF. The enactment of
the Ministry Regulation seems to signal Indonesia’s strong interest and commitment in becoming a full
member of the FATF.

In fact, the provisions in the two regulations closely mimic the recommendations under the FATF
Guidance on Transparency and Beneficial Ownership (“FATF Guidance”). The FATF Guidance
distinguishes the concepts of legal ownership and control. An essential element of FATF’s definition of
ultimate beneficial ownership is that it extends beyond legal ownership and control to consider the notion
of actual ownership and control. In other words, the focus is on the natural (not legal) persons who
actually own and receive advantage of capital or assets of the legal person, as well as persons who
exert effective control over it (regardless of the official position of such person).

The Ministry Regulation reflects the formulation of ultimate beneficial ownership under the FATF
Guidance through certain criteria that can perhaps be summarised as follows:

1. Ownership test: a person is the ultimate beneficial owner if they own more than 25% shares or
voting rights of the company or receive more than 25% of the company’s annual profit.

2. Control test: a person is the ultimate beneficial owner if they have the authority to appoint and
remove directors and commissioners or have the power to influence or control the company.

© Assegaf Hamzah & Partners | 1 ASSEGAF HAMZAH & PARTNERS |



ASSEGAF HAMZAH
& PARTNERS AWYERS

Client Update: Indonesia s
9 August 2019 ASIA

Dispute Resolution

3. Benefit test: a person is the ultimate beneficial owner if they receive benefit from the company
or are the actual owner of the funds for shares ownership in the company. In this case, both
regulations specifically state that there is no prescribed threshold.

While the first two tests are clear, issues may arise in the application of the benefit test.
Application of the Benefit Test

In effect, the benefit test is a ‘catch-all’ provision, as a literal interpretation means that a company must
disclose all of its beneficial owners. Unquestionably, all shareholders essentially receive benefit from
the company, and consequently, our view is that a company must disclose all of its beneficial owners,
regardless of whether control exists or not. Issues may arise when we are dealing with a complex
ownership structure that makes it difficult to identify the actual beneficial owner. For example, in dealing
with a listed company or funds, the natural beneficial owner is not easily identifiable.

Furthermore, the burden to disclose lies on the notary and the founder and executives of the company.
This means that these parties must be more diligent in preparing and reporting information, specifically
information dealing with beneficial ownership.

Conclusion

As illustrated above, by issuing the Ministry Regulation, the government imposes a wide disclosure
obligation on companies. However, this obligation has not been supplemented with a detailed guidance.

Despite this, there is no denying that the issuance of the Ministry Regulation is a positive development
for Indonesia. The higher level of compliance demanded of companies would mean that the public and
authorities will benefit from the availability of a more comprehensive information, which will be beneficial
for tax purposes, among others.

We hope that the government’s next move will be to issue a guidance relating to the implementation of
this disclosure.
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Our Regional Contacts

RAJAH & TANN | Singapor:

Rajah & Tann Singapore LLP
T +65 6535 3600

F +65 6225 9630
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia

R&T Sok & Heng Law Office
T +85523963112/113

F +855 23963116
kh.rajahtannasia.com
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Rajah & Tann Singapore LLP
Shanghai Representative Office
T +86 21 6120 8818
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cn.rajahtannasia.com
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Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 315116 4560
www.ahp.id

RAJAH & TANN | Lao PDR

Rajah & Tann (Laos) Co., Ltd.
T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com
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Christopher & Lee Ong

T +60 32273 1919

F +60 3 2273 8310
www.christopherleeong.com
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Rajah & Tann NK Legal Myanmar Company Limited
T +959 7304 0763 / +95 1 9345 343 / +95 1 9345 346
F +951 9345 348
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www.cagatlaw.com

RAJAH & TANN | Thailand

R&T Asia (Thailand) Limited
T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam

Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms

of engagement between the Member firm and the client.
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Assegaf Hamzah & Partners
Indonesia

Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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