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Supreme Court Decision a Blow to
Restructuring After PKPU

The Supreme Court recently issued a decision?! cancelling a settlement agreement despite creditors’
approval. In this decision, PT Bank CIMB Niaga Tbk. (“CIMB”) filed an application to the Supreme Court
to cancel the settlement agreement of PT Arpeni Pratama Ocean Line Tbk. (“APOL”), despite approval

from the majority of APOL’s creditors to amend such agreement.

In the firstinstance, CIMB’s application to cancel the court-approved settlement agreement was rejected
by the Commercial Court, which found the amendment to be valid and binding on all parties. The

Supreme Court overturned the Commercial Court’s decision based on the following considerations:

1. a court-approved settlement agreement must be treated in the same manner as a final and

binding court decision, and therefore it cannot be amended privately by the parties; and

2. amendment to the court-approved settlement agreement contradicts the fairness and equity
principle in bankruptcy law as it nullify the assurance of debtor's performance under the
settlement agreement.

The Key Role of Amendment

In Indonesia, a court-sanctioned suspension of debt payment (commonly referred to as “PKPU”
(Penundaan Kewajiban Pembayaran Utang)) process is concluded if more than ¥ of the total number
of creditors attending the creditors’ meeting holding at least 2/ of the total amount of debts owed to the
vote, in each of secured and unsecured creditors classes, in favour of the settlement agreement
submitted by the debtor. The approved settlement agreement will then be ratified by the court and it will
have the same force as a final and binding court decision. If the debtor violates such agreement, then
on application by any creditor, the court may cancel the settlement agreement and declare the debtor

bankrupt.

1 Supreme Court Decision No.718 K/Pdt.Sus-Pailit/2019, dated 10 September 2019.
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In reality, it is difficult for the debtor and creditors to foresee the debtor's long term business
performance. As such, they would usually agree to a best case scenario to push the debtor’s capability
to repay the creditors as much and as soon as possible. This is where the amendment plays a role. It is
market practice that a violation by the debtor of the settlement agreement would trigger an amendment
instead of a termination (and subsequent bankruptcy). Parties would amend the court-approved

settlement agreement based on the same voting requirements in a PKPU process.

For this reason, the amendment mechanism is an important issue in a PKPU process and plays a

significant role in preventing a company from bankruptcy and maintaining its status as a going concern.

Our Initial Takeaways

Based on the Supreme Court decision, we understand that a default of the settlement agreement cannot
be waived by a creditors’ meeting. Further, it is interesting to note that the Supreme Court’s decision
was based on the principle of fairness and equity. If this is true, then the Supreme Court should have
considered APOL'’s other creditors who also have a direct interest in ensuring the continuity of the
company’s operation and upheld the amendment. Instead, this decision seems to disregard the fact that
the amendment was approved by the other creditors based on the same voting quorum as in the PKPU
process. Approval from creditors should be a major consideration for the judges, especially when the
creditors are all independent and unaffiliated, as presumably, they want the best possible recovery

outcome.

Moreover, this decision did not consider the reasons for APOL'’s failure in implementing the original
settlement agreement. It appears that the Supreme Court interpreted the Bankruptcy Law? strictly and
therefore, in deciding the cancelation of the settlement agreement, it neither takes into account other

creditors’ interest nor the triggering event for the amendment.

In light of this decision, amendment of a settlement agreement will now need to be made prior to a
default to avoid the possibility that dissenting creditors would file for a cancellation. This is difficult for
the debtor because if there is no default, the debtor would have neither a strong leverage nor an urgency

to renegotiate the settlement agreement.

2 Law No. 37 of 2004 on Bankruptcy and Suspension of Debt Payment Obligations.
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It also throws the prevailing market practice in doubt. Moving forward, it would be prudent for parties not
to rely solely on amendment to the settlement agreement as a means to restructure debts after the

PKPU process. As a result of this decision, the risk of an amended settlement agreement being annulled
is now higher than it used to be.
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Our Regional Contacts

RAJAH & TANN | Singapor:

Rajah & Tann Singapore LLP
T +65 6535 3600
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia

R&T Sok & Heng Law Office
T +85523963112/113

F +855 23963116
kh.rajahtannasia.com

RAJAH & TANN 375 LiE
SHANGHAI REPRESENTATIVE OFFICE | China

Rajah & Tann Singapore LLP
Shanghai Representative Office
T +86 21 6120 8818

F +86 21 6120 8820
cn.rajahtannasia.com
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Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 31 5116 4560
www.ahp.co.id

RAJAH & TANN | Lao PDR

Rajah & Tann (Laos) Co., Ltd.
T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

CHRISTOPHER &LEE ONG | Malaysia

Christopher & Lee Ong

T +60 32273 1919

F +60 3 2273 8310
www.christopherleeong.com

RAJAH & TANN NK LEGAL | Myanmai

Rajah & Tann NK Legal Myanmar Company Limited
T +959 7304 0763 / +95 1 9345 343 / +95 1 9345 346
F +951 9345 348

mm.rajahtannasia.com
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Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)
T +632 8894 0377 to 79 / +632 8894 4931 to 32

F +632 8552 1977 to 78

www.cagatlaw.com

RAJAH & TANN | Thailand

R&T Asia (Thailand) Limited
T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | Vietnam

Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms

of engagement between the Member firm and the client.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly

displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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