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New Regulation on Mandatory Use of Bahasa
Indonesia Falls Short of Expectation

10 years after the enactment of the Language Law?, President Jokowi signed its implementing
regulation? last week. From the outset, the Language Law have raised alarm not only due to the
additional burden imposed on contracting parties, but also on the uncertainties it creates. These
uncertainties can be broadly categorised into three topics, namely timing, governing language and
consequence on non-compliance.

Over time, the market has adopted a set of approach to address these uncertainties. While many hoped
that the Regulation would affirm the market approach, especially in the light of promoting foreign
investment in Indonesia, the Regulation seem to do the opposite. As discussed below, some issues
remain unresolved and one might even argue that it fails to promote foreign investment, as well as the
use of the Indonesian language.

Governing Language

After the enactment of the Language Law, the market has arrived at an accepted position. First, parties
usually prepare and sign the Indonesian version of the agreement after the signing of the non-
Indonesian (typically English) version of the agreement. Second, the agreement itself would regulate
that one language would be the governing language in the event of an inconsistency. Finally, the
agreement would also contain a provision that the failure to prepare an Indonesian version of the
agreement cannot be used as a basis by any party to void the agreement.

As mentioned earlier, Article 26(4) of the Regulation affirmed parties’ right to agree on the governing
language (which does not have to be Indonesian) in their agreement. Arguably, this choice must be
recognised and honoured by the court.

While this affirmation is certainly welcomed, further reading of the Regulation brings up new questions,
specifically with regards to timing of the execution of the Indonesian version.

Timing and Practicality
Article 26(3) of the Regulation states that the native language of the foreign party and/or English

language is used as an equivalent or translation [emphasis added] of the Indonesian version in order
for the parties to achieve a common understanding regarding the agreement.

A strict reading of the above provision would mean that an Indonesian version of the agreement must
be prepared first, with a non-Indonesian or English version to follow. In practice, this would be impractical
as negotiations are often conducted in English with last minute changes to an agreement being not
uncommon. As mentioned earlier, the market approach has been for the Indonesian translation to follow
the English version, thus giving parties the time to translate their agreements. Inadvertently, the
Regulation has presented a new issue that parties have to deal with.

1 Law No. 24 of 2009 on National Flag, Language, Coat of Arms and Anthem.
2 presidential Regulation No. 63 of 2019 on the Use of Indonesian Language.
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It would seem that a prudent approach under the Regulation would be to sign the Indonesian version of
the agreement at least on the same day as the signing of the non-Indonesian or English version as
failure to do so may be used to argue for cancellation of the agreement. By mandating this concurrent
signing, the Regulation is essentially requiring parties to prepare two versions of an agreement that
must be updated concurrently to prevent delay to the transaction. This is challenging, especially when
we consider all the moving pieces and parties involved in the finalising documentation and closing of a
transaction.

Lack of Legal Implication or Consequences and Judge’s Discretion

As the implementing regulation to the Language Law, the major expectation was that the Regulation
would finally offer some clarity on the consequences for non-compliance to the Language Law. Indeed,
a ruling of the West Jakarta District Court in PT Bangun Karya Pratama Lestari v. Nine AM Ltd3 was a
severe example of the consequence of non-compliance. In this case, the court ruled that an agreement
involving an Indonesian party that is not in Indonesian language is null and void due to illegality.

However, under the Indonesian contract law, the element of lawful cause is tied to the essence of the
transaction, not to its formalities. Clearly, the lack of an Indonesian version of the agreement is a
formality. Here, the Regulation falls short of market’s expectation. By not explicitly stating the implication
or consequences of non-compliance, the severe risk of an agreement being found void due to illegality
(as in the Nine AM case) remains.

Unresolved Issues under the Regulation

A main unresolved issue under the Regulation is whether Indonesian parties are allowed to use English
as their governing language. While the Regulation asserts the freedom to choose the governing
language, Indonesian parties must choose Indonesian language as their governing language.
Regrettably, the Regulation fails to consider the market practice and needs. Since the enactment of the
Language Law, the market has adopted the approach of providing both versions (Indonesian and
English) of an agreement, with English being the governing language. This approach should have been
adopted, especially when we consider complex transactions and those involving PT PMA (a foreign
direct investment company).

Application on Indonesian companies especially PT PMA and complex transactions

The Regulation fails to address the needs of PT PMA. While PT PMA is treated as a foreign capital
under the Indonesian Investment Law, the Regulation seems to treat them as an Indonesian entity
hence a domestic party. This is problematic as a PT PMA involves a foreign party, either as an officer
(director or commissioner), in addition to foreign shareholder/sponsor. Undoubtedly, they would be more
comfortable if the agreements relevant to the PT PMA are not only signed in but also governed by the
English language. Such comfort would in turn help promote foreign investment in Indonesia as targeted
by the government.

Even if a transaction involves two Indonesian parties, English may still be the preferred language if such
transaction is complex or involves a foreign third party, i.e. a lender, which needs to rely on certainty of
a certain contract.

3 Decision Number 451/Pdt.G/2012/PN.Jkt.Bar, dated 20 June 2013.
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Lack of transition provisions

While it is clear that the Regulation does not have a retrospective effect, what happen to agreements
executed on or after 30 September 2019 that are currently in the process of being translated pursuant
to the widely adopted market approach?

Our view is that the signing of the Indonesian version of the agreement should cure the ‘temporary’
breach. As such, the best approach would be to finalise and sign the Indonesian version of the
agreement as soon as possible.

Conclusion

Within the context of promoting the ease of doing business in Indonesia, the Regulation seems to have
the opposite. While we fiercely support the government’s goal in conserving and advocating the
Indonesian language as a living language, we believe that this goal can be achieved simply by adopting
the current market approach of requiring an Indonesian version of all agreements and memorandum of
understanding.

In addition, many had hoped that the implementation regulation to the Language Law would finally
address the various issues created by the same law, especially on consequences of non-compliance.
In fact, barely a month old, this long-awaited implementation regulation has already created confusion,
especially in the context of complex corporate transactions that often do not allow any room for delay.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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