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New OJK Regulation on Capital Increase
Aims to Provide Greater Protection for
Minority Shareholders

Introduction

In April 2019, the Financial Services Authority (Otoritas Jasa Keuangan or “OJK”) issued a new
regulation on capital increase with pre-emptive rights under No. 14/POJK.04/2019 (“New Regulation”).
The New Regulation amends the previous OJK regulation on the same topic (No. 32/POJK.04/2015)
(“POJK 327), as well as repeals the OJK regulation on capital increase without pre-emptive rights (POJK
38/POJK.04/2014) (“POJK 38”).

In the introduction of the New Regulation, the OJK states that one of the considerations in enacting the
New Regulation is to increase the protection of minority shareholders, especially in relation to an
increase of capital by a public company whether through pre-emptive rights or not. One of the
mechanisms of this protection is to impose certain requirements on the convening of a general meeting
of shareholders (“GMS”). Furthermore, the OJK also hopes to centralise the previous capital increase-
related regulations into one regulation.

It is important to note that there is no substantial alteration to the provisions governing capital increase
with pre-emptive rights under the New Regulation. The same provisions still apply with respect to
disclosure of information, registration requirements, required commitments and procedural timelines.
However, the OJK has made several substantial, although not expansive, changes with respect to the
capital increase without pre-emptive rights portion.

Below are the key changes to the New Regulation.
1. Approval from the independent shareholders and non-affiliated shareholders.

Similar to the recently repealed POJK 38, in order to undertake a capital increase without pre-
emptive rights, a public company must obtain the approval from the GMS. The GMS must be carried
out in accordance with the capital markets regulation governing the GMS of a public company.

Under the New Regulation, the OJK has added new requirements into the GMS provisions. First, if
the capital increase without pre-emptive rights issue is undertaken for purposes other than to
improve the financial position of the company, then the GMS approving such capital increase must
be attended and approved by more than % of the total shares with valid voting rights held by:
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0] the independent shareholders; and
(i) the shareholders that are not an affiliated party, member of the board of directors or board
of commissioners, nor a majority shareholder or controlling shareholder, of the public
company.

Essentially, this change tightens the GMS quorum and approval requirement by providing a degree
of exclusivity and leverage to minority shareholders or shareholders holding a certain stake in the
company’s decision-making process in matters beyond the financial health of a public company.
From the point of view of the public company, a tighter quorum would be difficult to achieve due to
logistical reason. This is because in most cases, it is difficult to track down minority shareholders,
especially if they are public shareholders. Furthermore, a tighter GMS quorum is more likely to be
unfavourable to the issuer or public company that expects a direct investment by a potential investor
as the decision to increase the capital of the company could now take a substantial amount of time
to reach due to the risk of failure in achieving the necessary quorum in that GMS.

2. The allowed increase of capital threshold in respect to improving the financial position of
the public company

In relation to capital increases for purposes other than to improve a company’s financial position,
the New Regulation still retains the 10% capital increase cap from POJK 38. The New Regulation
further stipulates that the 10% capital increase cap may be based on:

0] the number of shares that have been issued and fully paid; or

(ii) from the paid-up capital as stated in the amendment to the articles of association, which
has been notified and received by the Ministry of Law and Human Rights at the time of the
announcement of the GMS.

Unlike POJK 38, which only provides one mode of calculating the capital increase cap — specifically
point (ii) above, the New Regulation provides another method in the event that the nominal amount
of shares that have been issued and fully paid-up is different with the paid-up capital stated in the
latest articles of association (i.e. in situations where a warrant is exercised within a public company).
However, despite the two mentioned calculation options, the New Regulation requires the capital
increase threshold to be based from a calculation that results in a smaller dilution effect for the
shareholders, especially minority shareholders.

Conclusion

In conclusion, the New Regulation simplifies the two previous capital increase regulations by combining
them into one single regulation. As we have seen from the above summary, the regulation on capital
increase with pre-emptive rights remains unchanged. This is not the case for the capital increase without
pre-emptive rights. We can see how the OJK aims to ensure that the minority shareholders’ interest is
accommodated, regardless of the purpose of the capital increase.
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While the Indonesian authorities, such as the Indonesia Stock Exchange, welcomed the New

Regulation, it remains to be seen on whether the effect of the New Regulation would be burdensome to
issuers and public companies.
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Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms

of engagement between the Member firm and the client.
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Assegaf Hamzah & Partners
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally, and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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