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BPK Prepares a New Regulation to
Recover State Losses

Since its establishment in 2006, the Audit Board of the Republic of Indonesia (Badan Pemeriksa
Keuangan or “BPK”) has been regularly auditing state-owned enterprises (“BUMN”) and regional
government-owned enterprises (“BUMD”) for indications of corruption. As part of this auditing authority,
Article 12 of Law No. 15 of 2006 on the Audit Board of the Republic of Indonesia (“BPK Law”) also
mandates the BPK to regulate further the exercise of its authority to evaluate and determine state losses
that result from the actions of the following parties:
(i) a treasurer;
(ii) a member of the management of a BUMN and BUMD; and
(iii) any other related company or institution that manages the state’s finance.
This ability to further regulate also encompasses the authority to recover state losses by requiring the
abovementioned parties to compensate the state losses.
However, to date, BPK has yet to issue a regulation to address and accommodate the above mandate
specifically relating to the persons listed in points (ii) and (iii), despite already enacting BPK Regulation
No. 3 of 2007 on Settlement of State Losses against Treasurers. As a result, there is no clear
mechanism on how recovery efforts can be carried out against a member of the management of a BUMN
or BUMD and related companies or institutions. In fact, there are different practices on how the state
(including via the relevant BUMN, BUMD, or related company and institution) can carry out settlement
or recovery efforts.
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New Administrative Process
From the information that we have gathered, BPK is currently drafting a regulation to accommodate the
mandate under the BPK Law. With regards to the substance of the draft regulation, the Chairman of
BPK informed us that BPK intends to allow the settlement or recovery of state losses to be carried out
through administrative measures consisting of five main steps, namely:
(i) First, the state losses team will verify the existence of the state losses.
(ii) Second, BPK will evaluate and assess the extent of such losses.
(iii) Third, BPK will provide a recommendation as the basis for the issuance of the absolute
liability letter (surat keterangan tanggung jawab mutlak) by the Head of the relevant
institution to a member of management of the BUMN, BUMD, or a related company or
institution.
This letter will request compensation from such member, company, or institution to cover the state
losses and a handover of assets.
(iv) Fourth, if they wish to do so, the member of the management of the BUMN, BUMD, or a
related company or institution can object to the absolute liability letter.
(v) Fifth, BPK will issue a loss determination letter or surat pembebanan kerugian, which is final
and binding in nature, if the relevant party does not carry out the orders in the absolute
liability letter or such party’s objection is denied.
Based on the above, these steps will allow the recovery of state losses through an administrative
process. This means that the unlawful conduct that results in the losses does not necessarily need to
fulfil the elements of a criminal act, unlike in the current regime, which only allows the recovery of state
losses through a criminal process. BPK will determine the extent and amount of the state losses, either
through a recommendation in the absolute liability letter or through the issuance of the loss
determination letter (surat pembebanan kerugian), neither of which will address any criminal elements.

Does the New Process Set Aside Criminal Liability?
It is important to note that the new administrative process will not set aside criminal liability in cases
where the state losses resulted from unlawful conduct that fulfils the elements of a criminal act.
The Chairman of BPK stressed that any of the abovementioned parties may still be held criminally liable
if their unlawful conduct fulfils the elements of a criminal act. Thus, the administrative process will not
eliminate criminal sanctions (if relevant), which are to be decided separately in a court proceeding.
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Instead, the administrative process is designed to ease the process of recovery or settlement of state
losses.

Key Takeaways
While BPK has not made any further announcement on the enactment of the new regulation, in light of
this finding, the managements of BUMN and BUMD, as well as related companies and institutions,
should be extra cautious in conducting their business. Particularly, these parties should ensure
compliance with good corporate governance principles, which would aid in avoiding liability for state
losses.
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Our Regional Presence

Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.
Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.
The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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