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Indonesian Customs Recordation: Ready
for Implementation

The Minister of Finance has issued Regulation No. 40/PMK.04/2018 regarding Customs Recordation, Preventive
Measure, Guarantee, Suspension, Monitoring and Evaluation on import and export control of Goods suspected of
infringing Intellectual Property Rights (“MFR No. 40/2018”). MFR No. 40/2018 is the implementing regulation of
Government Regulation No. 20 of 2017 on Import and Export control for Goods suspected of infringing Intellectual
Property Rights ("GR No. 20/2017").

MFR No. 40/2018, which comes into force this month, contains specific provisions on 1) the recordation of
intellectual property at the Directorate General of Customs and Excise (“Customs Office”), 2) the preventive
measure, 3) the guarantee, and 4) the customs suspension order.

Below are the key points of MFR No. 40/2018:

1. Recordation by the Customs Office

Under MFR No. 40/2018, an application for intellectual property recordation at the Customs Office only
applies to trademarks and copyrights, which are regulated under Indonesian Trademark Law and
Copyright Law respectively. This limited customs recordation is set to comply with the provisions of the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement). This law aims to
provide a legal protection to intellectual property right holders that have solid grounds for suspecting that
an importation of counterfeit trademark or pirated copyright goods may take place.

The recordation application comprises of two phases: (i) formality examination and (ii) substantive
examination. The Customs Office ought to issue a letter of approval or refusal within 30 (thirty) days after
the reception of the recordation application. An approved recordation will be valid for 1 (one) year and can
be renewal.

Two important requirements to note: the applicant must (i) be domiciled in Indonesia and (ii) appoint an
examiner.

a. The applicant domicile in Indonesia

It is mandatory for the applicant to be domiciled in Indonesia. This rule is set for the ease of
communication between the right holder and the Customs Office. An Indonesian subsidiary of the right
holder, a licensee and an authorized distributor can apply for the Customs recordation on behalf of the
right holder on condition that they can provide a solid evidence proving their relationship with the right
holder. However, this procedure is still untested.

b. The applicant must appoint an examiner
The applicant is required to appoint an examiner who is not an officer of the Customs Office. The
examiner will assist the Customs Office in identifying the exported/imported goods suspected of

infringing trademarks or copyrights of the recorded goods. The name and identity of the examiner
should be stated in the application form. The appointed examiner ought to meet the following criteria:
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- With respect to trademarks, the examiner must understand the product authenticity, such as the
logo, product, trademark, display, packaging, distribution and marketing route, and quantity of
products being marketed in the territory;

- With respect to copyrights, the examiner must understand the authenticity or specification of the
creation in the field of science, art, literature, or related rights.

To simplify the process of customs recordation, the Customs Office has set up an electronic filing system,
called “CEISA” (https://customer.beacukai.go.id/).

2. Preventive measure

With the Customs recordation database, the Customs Office can take a preventive measure against any
import and export of goods which are suspected of resulting or originating from infringement of intellectual
property rights of the recorded goods. The preventive measure is to timely give a written notice (“Notice”)
to the right holder of any suspicious goods being shipped to or from Indonesia. The Notice must contain
sufficient detail of such potential illegal activities.

After being notified, If the right holder intends to file a request for a customs suspension, the right holder
musts undertake the steps below within the following 4 (four) business days:

a. Filing a request for customs suspension order to the Commercial Court;

b. Submitting a copy of the filing receipt from the Commercial Court to the Customs Office; and

C. Making a deposit of IDR 100 million in the form of a bank/insurance guarantee (“Guarantee”).
3. Guarantee

Guarantee issued by banks/insurance companies is an obligatory part of the customs suspension request.
MFR No. 40/2018 specifies the procedure for handover and claiming of the Guarantee.

a. Handover of the Guarantee

GR No. 20/2017 requires the right holder to provide a Guarantee to the Customs Office in order to carry
out the customs suspension request. After the Guarantee is handed over, the Customs Office will act as

follows:

0] Examine by the Customs Office upon the issued Guarantee, such as examining the amount and
validity period of the issued Guarantee;

(i) Request a confirmation of the Guarantee by the Customs Office to the issuing bank, in which the
issuing bank is required to confirm the Guarantee within 2 (two) working days as of the requested
date;

Based on the result of the above actions, the Customs Office would then decide to accept or not the
Guarantee. If accepted, the Customs Office will issue a Guarantee receipt to the right holder.

b. Guarantee claim

The required Guarantee is intended to cover any operational costs incurred during the preventive measure
and the enforcement of suspension order.

Please note that upon the request of the importer/exporter, the Customs Office may claim the Guarantee

to the issuing bank for the following purposes (i) to pay the operational cost for examination and
suspension of Infringing goods or (ii) to pay any insufficient payment of the operational cost generated by
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the right holder. Further, the issuing bank will disburse the Guarantee within 5 (five) working days upon the
receipt of claim made by the Customs Office.

4. The Suspension Order

As indicated above, the right holder must file a request for customs suspension order to the Commercial
Court (“Suspension Order”). In this case, MFR No. 40/2018 provides that the Commercial Court must
render its decision within 2 (two) business days as of the filing date.

In the event that the Commercial Court issues the suspension order, the Customs Office should enforce
such Suspension Order within 10 (ten) working days as of the receipt of the Suspension Order, which can
be extended for another 10 (ten) working days.

To enforce the Suspension Order, the Customs Officers will (i) send the Suspension Order to the exporter,
importer or the owner of goods; to the right holder of the recorded goods and to the Directorate General of
Intellectual Property, (ii) conduct physical examinations upon suspected counterfeit goods according to the
specified schedule as proposed by the right holder of the recorded goods.

MFR No. 40/2018 also entitles the right holder of the recorded goods to appoint an examiner to attend and
examine the suspected counterfeit goods during the physical examinations of the Customs Office.

Contacts

Chandra M. Hamzah
Partner
Intellectual Property

D +62 21 2555 9999
F +62 21 2555 7899
chandra.hamzah@ahp.id

© Assegaf Hamzah & Partners | 3 ASSEGAF HAMZAH & PARTNERS |


mailto:chandra.hamzah@ahp.id

AS S E G A F H A M ZA H RAJAH & TANN ASIA

& PARTNERS LAW%(S)
KNOW

2018 June ASTA

4 A 4

Our Regional Contacts

RAJAH & TANN | Singapor CHRISTOPHER & LEE ONG | Malaysia
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sg.rajahtannasia.com www.christopherleeong.com
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Shanghai Representative Office T +632 894 0377 to 79/ +632 894 4931 to 32 / +632 552 1977
T +86 21 6120 8818 F +632 552 1978

F +86 21 6120 8820 www.cagatlaw.com

cn.rajahtannasia.com
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Assegaf Hamzah & Partners R&T Asia (Thailand) Limited
T +66 2 656 1991

Jakarta Office F +66 2 656 0833

T +62 21 2555 7800 th.rajahtannasia.com

F +62 21 2555 7899

) RAJAH & TANN LCT LAWYERS |
Surabaya Office

T +62 31 5116 4550 Rajah & Tann LCT Lawyers
F +62 31 5116 4560
www.ahp.co.id Ho Chi Minh City Office

T +84 28 3821 2382/ +84 28 3821 2673
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Rajah & Tann (Laos) Sole Co., Ltd. Hanoi Office

T +856 21 454 239
F +856 21 285 261
la.rajahtannasia.com

T +84 24 3267 6127
F +84 24 3267 6128
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Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms

of engagement between the Member firm and the client.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a
major force locally and regionally, and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing
advice of the highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and,
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified,
adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as
permitted herein) without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for
your specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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