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Indonesia Expands Its Anti-Tax-

Avoidance Measures: A Development to be
Aware of in Tax Planning and Compliance

m -

As readers may be aware, the Indonesian legislation has equipped the tax authority with several specific
measures to combat tax avoidance practices, such as controlled-foreign corporation (CFC), transfer
pricing, thin capitalisation, and indirect transfer of shares regulations. Nonetheless, these measures are
insufficient in some circumstances to combat the ever-evolving creative tax avoidance schemes.

Now, the President has further empowered the tax authority by issuing new measures to combat tax
avoidance practices under Government Regulation No. 55 of 2022 on Rules Adjustments in Income Tax

(“Regulation”), which became effective on 20 December 2022. These measures include formalising the
“substance-over-form” principle into a written provision.

What Are the New Measures?

Below is a list of notable new measures under the Regulation:

1. The measure for combating unreasonable financial profits or losses based on financial
performance comparison

In the context of related-party transactions, the tax authority is now allowed to recalculate the

tax payable based on a comparison of the taxpayer’s financial performance against comparable
companies if the taxpayer reports unreasonably low profits or losses within specified periods.
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2. The measure for combating hybrid mismatch arrangements that create double non-
taxation benefits or double deductions

Under the Regulation, the tax authority may deny the deductibility of payments made to non-
residents if:

(i) the payment is not treated as taxable income by the non-residents; or

(i) the payment is also treated as a deduction by the non-residents (creating double
deductions),

either of which may arise as a result of two or more countries characterising the arrangements
related to the payments differently.

This measure is consistent with the Organization for Economic Cooperation and Development
(“OECD”)’s Base Erosion and Profit Shifting (“BEPS”) Action Plan No. 2 and demonstrates
Indonesia’s commitment to follow and implement the BEPS Action Plans fully.

3. The measure for imposing adjustments based on the substance-over-form principle

If none of the specific anti-avoidance measures are effective in preventing tax avoidance, the
tax authority may impose adjustments based on the substance-over-form principle. The
Regulation has formalised the principle into a written provision in the Indonesian tax legislation
as an anti-avoidance measure. Due to its nature as the last resort provision, this measure can
be considered as the general anti-avoidance rule.

Each of the measures mentioned above will be detailed in a Minister of Finance regulation, which has
yet to be issued.

What Does This Mean for Taxpayers?

This means that Indonesia has once again fulfilled its commitment to fully implement the global initiatives
promoted by the BEPS Action Plans to combat tax avoidance practices. There will be fewer and fewer
legal loopholes for taxpayers to engage in creative tax avoidance, leaving them with no choice but to
fully comply with the tax legislation. Taxpayers should be more careful when planning their taxes and
ensure that they are not deemed to be engaging in tax avoidance, which may subject them to penalties.
This is especially true for corporate taxpayers planning to carry out a corporate restructuring. These
taxpayers must ensure that their proposed restructuring scheme complies with the current tax
framework, including the Regulation.

Naturally, the spotlight is on the formalisation of the substance-over-form principle, which grants the tax
authority significant power. We note that in some cases in the past, the tax authority imposed
adjustments based on this principle implicitly. This principle can be broadly interpreted, so its
implementation and interpretation can be flexible in practice. Consequently, the detailed procedural
rules (which will be in a Minister of Finance regulation) governing the implementation of this principle
will be important for ensuring that the tax authority does not abuse its authority and that the taxpayer
receives due process of law.

In the meantime, please contact us to obtain advice on managing tax structure, both existing and
proposed.
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which

may result from accessing or relying on this update.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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