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MERGERS & ACQUISITIONS  

New BKPM Regulation Clarifies 
Application of Negative Investment 
List to Portfolio Investments 
 
1. Introduction  
 
Last year, the Investment Coordinating Board (Badan Koordinasi Penanaman Modal / “BKPM”) issued 
a set of regulations as part of the Government’s economic reform program.  
 
One of the said regulations, BKPM Regulation No. 14 of 2015 (on Guidelines and Procedures for 
Preliminary Licenses / the “Regulation”), was recently amended by BKPM Regulation No. 6 of 2016 (the 
“Amending Regulation”), which came into force on 8 June 2016. Among other things, the Amending 
Regulation provides greater clarity on the application of the Negative Investment List (Daftar Negatif 
Investasi / “DNI”) to listed companies. The DNI is a list of business sectors that are either completely 
closed, completely open or conditionally open to foreign investment. 
 
2. Greater Clarity 
 
Article 25 of the Regulation provides that a listed domestic investment (penanaman modal dalam negeri 
/ “PMDN”) company that has a foreign shareholder whose name is required to be stated in its articles of 
association as a result of a change in its capital structure becomes obligated to change its status to that of a 
foreign direct investment (penanaman modal asing / “PMA”) company. A “change of capital structure” 
includes changes in the amount of the company’s capital, shareholding percentages, identities of 
shareholders, and/or countries of origin of shareholders.  
 
The Amending Regulation adds an additional paragraph (paragraph 3a) to the aforesaid Article 25, 
providing that in the event of a PMA company taking out a listing on the stock exchange, then such PMA 
company will be treated as being exempt from the foreign investment restrictions set out in the DNI. 
 
3. Implications  
 
The change brought about by Article 25(3a) is significant as it means that a PMA company that takes out a 
stock-market listing will no longer be subject to the DNI.  
 
Thus, for example, a non-listed PMA company that operates in the distribution sector may have a maximum 
foreign ownership of 67% under the DNI. However, upon becoming a listed company, foreign ownership 
of such company may exceed 67%. 
 
This should effectively clarify the current uncertainty in the market. Prior to the Amending Regulation, the 
BKPM had always taken the view that a listed PMA company should be treated in the same way as a non-
listed PMA company if the controlling shareholder of such company was not Indonesian. This resulted in 
indirect and portfolio investments (i.e., investments made through the stock market) being expressly 
brought within the ambit of the DNI despite the DNI providing a specific exemption from the foreign 
ownership restrictions in the case of indirect and portfolio investments. 
   
Nevertheless, the Amending Regulation only provides a modicum of guidance on the issue and fails to 
address other critical issues pertaining to the applicability of the DNI to listed PMA companies, such as 
their continued PMA status post listing. As the DNI will effectively no longer apply to listed PMA companies 
by virtue of the Amending Regulation, ideally no listed company (whatever the nationality of its 
shareholders) should be treated as a PMA company. This would mean that the various obligations that 
attach to PMA status (such as the requirement to obtain prior approval from the BKPM for a change in 
capital structure) would no longer be applicable to a listed company of any type. Unfortunately, the 
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Amending Regulation is silent as to these issues so that they will ultimately fall to be determined based on 
the BKPM’s discretion. 
 
How will the Amending Regulation be applied? 
 
The BKPM has a great deal of discretion in interpreting the laws and regulations related to foreign 
investment. In the light of this, as well as historical experience, we remain cautious in our expectations as 
to how Article 25(3a) will be applied in practice, given that what happens on the ground is often markedly 
at variance with what one would expect it to be if one were to be guided solely by the letter of law. 
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ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United 
Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides 
companies with a single platform that helps businesses navigate the complexities of setting up operations in ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of the 
portal which enables companies to pose questions to the three organisations which have an extensive network in the 
region.  The portal can be accessed at http://www.businessinasean.com/. 
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Our regional presence 

 
 

Our regional contacts 
RAJAH & 

TANN  

Singapore RAJAH & TANN REPRESENTATIVE 

OFFICE 

China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T  +62 31 5116 4550   F  +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 
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Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

 
Based in Jakarta, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a 
major force locally and regionally, and is ranked as a top-tier firm in many practice areas.  Founded in 2001, it has a reputation for providing 
advice of the highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions. 
 
Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and South 
Asia.    
 
The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, 
through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, 
adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose 
save as permitted herein) without the prior written permission of Assegaf Hamzah & Partners. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only 
intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any 
particular course of action as such information may not suit your specific business and operational requirements. It is to your advantage to 
seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.  

 
 


