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Ex Aequo et Bono: Applying Equity and
Fairness under Indonesian Arbitration
Law

Introduction

Similar to most jurisdictions, Law No. 30 of 1999 on Arbitration and Alternative Dispute
Resolution ("Indonesian Arbitration Law") recognises at least two types of decision that can
be rendered by a tribunal. The first is a decision solely based on the four corners of contracts
and the law (including the parties' contract), while the second is a decision based on the
principles of equity and fairness, also known as ex aequo et bono.

The Indonesian Arbitration Law allows a tribunal to render a decision based on the ex aequo
et bono principle, but only if the parties have agreed that the tribunal can do so. However, there
has been a recent and worrying trend where arbitral tribunals have applied this principle
without the parties' agreement.

Below, we look into the statutory framework for the application of the ex aequo et bono principle,
and how it has been applied in recent arbitrations.

Statutory Provisions on Ex Aequo et Bono

Under Article 56(1) of the Indonesian Arbitration Law, a tribunal may set aside the law and
decide a case on the basis of ex aequo et bono. However, the tribunal's liberty to waive laws
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only extends to laws that are not mandatory in nature, such as the law on delivery of goods
(1477 Indonesia Civil Code) as it is supplementary in nature.

For the tribunal to decide on the basis of ex aequo et bono, two conditions must be met.

1. Pursuant to Article 56(1), the tribunal's power to render an ex aequo et bono award
must have been granted by the parties and be entrenched in a contract.

2. Pursuant to Article 1(3) of the Indonesian Arbitration Law which requires agreements
to be made in writing, the contract must be in writing.

The current practices of arbitral tribunals in Indonesia, however, seem to deviate from the
above.

Tribunals' Application in Practice

Where parties have not agreed to apply ex aequo et bono, cases brought before the tribunals
are expected to be settled in accordance with the prevailing law and the contract. Lately,
however, tribunals in Indonesia have assumed the power to issue an ex aequo et bono award
without the parties' prior agreement. We have observed two arguments used by such tribunals
when doing so.

1. Some tribunals have asserted that their power to apply ex aequo et bono derives from
the parties' failure to actively disagree to apply the principle. This contradicts Article
56(1), which requires parties to explicitly agree to confer this power on the tribunal.

2. Other tribunals rely on Article 1339 of the Indonesian Civil Code, which states that a
contract does not only incorporate matters that are expressly governed, but also
incorporates the principle of equity, fairness and applicable trade usages. However,
Article 1339 is intended to fill the gaps left by a contract and not to override its express
terms. In contrast, ex aequo et bono enables the tribunal to disregard a contract's
express terms.

The application of ex aequo et bono in the absence of parties’ agreement can drastically impact
the outcome of a case. For instance, in one arbitration, the contract had expressly disallowed
payment to the contractor if the contractor failed (which it subsequently did) to perform its
contractual obligations. However, the tribunal decided that since the contractor had made
some efforts to perform the contract, it was fair and equitable to grant such sum to the
contractor. This case was a misrepresentation by the tribunal as it disregarded a contract's
express terms and instead relied on Article 1339 of the Indonesian Civil Code, which was only
designed to be a gap-filler.
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Concluding Remarks

It is clear that an explicit decree is needed to avoid further deviations from the Indonesian
Arbitration Law regarding the application of ex aequo et bono in Indonesian arbitration practice.
Pending the issuance of any decree, parties should ensure that they have incorporated clear
wording in their contract or subsequent submissions to empower arbitral tribunals with the
power to act as an amiable compositeur and render a decision based on equity and fairness.
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This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which
may result from accessing or relying on this update.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,

Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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