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Indonesia’s New Criminal Code
Introduces Corporate Crime

On the heel of a lengthy debate and despite the controversy surrounding it, Law No. 1 of 2023 on
Indonesian Criminal Code (“Law 1/2023”) has been promulgated on 2 January 2023. Law 1/2023
replaces the previous Criminal Code, which dates to the Dutch colonial era.

One notable change brought about by Law 1/2023 is the recognition of the concept of corporate crime
in Indonesia. As many know, the old Criminal Code does not recognise corporations as legal subjects
that can be liable for crimes. Indeed, the definition of criminal perpetrators was limited and confined to
individuals, which means that typically, the management of a corporation will bear the criminal
responsibility.

The discussion below will examine the concept of corporate crime in Indonesia under Law 1/2023.

Corporations as Legal Subjects under Law 1/2023

As mentioned earlier, corporations may now be subject to criminal liability under Law 1/2023. This
contrasts with the old Criminal Code, which only recognised crimes committed by a corporation’s
management or the individuals directly involved in the crime.

Besides limited liability companies, the term “corporation” in Law 1/2023 encompasses foundations,

cooperatives, state-owned and regional government-owned enterprises, civil partnerships, firms, and
other equivalent entities.
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Concept of Corporate Crime

Article 46 of Law 1/2023 defines a corporate crime as any criminal act committed by:

1. a member of a corporation’s management that has a functional position within the structure of
such corporation;

2. any person that has a working relationship or any other relationship that allows him/her to act
for and on behalf of the corporation;

3. any person acting in the interest of the corporation;
4. any individual that ordered the crime; and
5. the controller and/or beneficial owner of the corporation.

In addition, Article 145 of Law 1/2023 broadens the scope of liability under the Code by specifying that
the term “any person” includes a corporation.

Application of Criminal Sanction

With regards to the application of criminal sanctions on corporations, Law 1/2023 sets out the
requirements on when a corporation may be criminally liable, namely when:

1. the alleged crime falls within the scope of the corporation’s business or activity as specified in
its articles of association or any other provisions applicable to the corporation;

2. the alleged crime unlawfully benefits the corporation;
3. the alleged crime is accepted as the corporation’s policy;

4. the corporation does not take preventive measures to prevent the damages from occurring and
ensure compliance with the law; and/or

5. the corporation allows the alleged crime to occur.

The above requirements are not cumulative. As a result, the sanctions will apply even if a corporation
only satisfies one of the above requirements.

A corporation may be subject to both primary sanction in the form of a fine of at least IDR200 million
(except if determined otherwise by law), as well as secondary or additional sanctions, which may be in
the form of:

1. an order to pay compensation;

2. an order to carry out a measure to remedy the effect of the alleged crime;

3. the carrying out of the neglected obligation;

4. the implementation of the local customary obligation;
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5. an order to pay for work training;

6. confiscation of goods or profits derived from the alleged crime;

7. an announcement of the relevant court decision;

8. revocation of any specific permits;

9. a permanent prohibition to conduct certain actions;

10. full or partial closure of a business place and/or corporate activities;
11. full or partial suspension of business activity; and/or

12. dissolution of the corporation.

Aside from the above, the government may also take over or place the corporation under supervision
or guardianship.

We expect that the application of the foregoing sanctions will be further regulated in the government
regulations.

Key Takeaways

Under Law 1/2023, the risk of a corporation being held criminally liable is exceptionally high as the Code
specifically recognises corporations as legal subjects. Moreover, the sanctions under Law 1/2023 also
support this notion by introducing sanctions that are more suited for corporations, e.g. suspension of
business, closure of office, and revocation of licence.

While Law 1/2023 will enter into force three years after its promulgation (three years after 2 January
2023) and more clarity can be expected after the implementing regulations are enacted, business
entities should be extra vigilant in carrying out their business activities going forward. This can be done
by, among others, implementing an internal system that ensures compliance with the law and good
corporate governance principles.
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which

may result from accessing or relying on this update.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,

Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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