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Hoping to Boost Investment, Indonesia
Ratified the Indonesia-Singapore Bilateral
Investment Treaty

Effectiveness pending the exchange of the instruments of ratification
between the two countries.
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On 25 September 2020, President Joko Widodo signed Presidential Regulation No. 97 of 2020, which
ratified the Agreement between the Indonesian government and the Singapore government on the
Promotion and Protection of Investments (“Treaty”). The Treaty complements the ASEAN
Comprehensive Investment Agreement, which is designed to promote greater investment flow between
Singapore and Indonesia.

Under the Treaty, investors from Indonesia and Singapore that invest in either country will enjoy specific
legal protection, including access to international arbitration to resolve disputes. The Treaty also affirms
two principles: national treatment and most favoured nation treatment. Under the first principle,
Indonesia and Singapore must treat each other equally with respect to the management, conduct,
operation, and sale or other disposals of the investments. Meanwhile, under the second principle, one
country is not required to extend privilege or preference to the other based on a bilateral investment
agreement signed before the Treaty or any arrangement with a non-party in the same geographical
region designed to promote regional cooperation within the framework of a specific project.

Despite being ratified under the Presidential Regulation, the Treaty itself will come into force on the date
when Singapore and Indonesia exchange instruments of ratification (“IOR”), which is still being
deliberated by both governments. As such, investment agreements signed between 21 June 2016 until
the date of exchange will need to rely on the protection under the ASEAN Comprehensive Investment
Agreement, which is similar to the protection under the Treaty.

The key points under the Treaty are discussed below.
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Notable Changes

The previous bilateral investment treaty between Indonesia and Singapore became effective on 21 June
2006 and expired on 20 June 2016.

Compared to the previous treaty, the Treaty strikes a more even balance between the rights and
obligations of investors, as well as adopting new norms and model from other bilateral investment
treaties and free trade agreements.
1. Application and exemption
The Treaty only applies to investments made after the date of exchange of IOR. Also, the investment
must comply with the laws of the jurisdiction where such investment is made, and if required,

specifically approved in writing by a competent party in that jurisdiction.

Unlike the previous treaty, the following investments will not enjoy the protection afforded under the
current Treaty:

(i) subsidies or grants from either country, including government-supported loans, guarantees,
insurance, or conditions attached to the receipt or continued receipt of such subsidies or grants,
regardless of whether such subsidies or grants are offered exclusively to the investor;

(ii) government procurement;

(i) services supplied in the exercise of governmental authority; and

(iv) taxation matter, which will remain governed by the laws of either country and any tax treaty
between Indonesia and Singapore.

2. Compensation
Adopting a similar tone as other investment protection treaties, the Treaty gives investors the right
to receive compensation in expropriation or nationalisation, as well as for losses that arise due to

war, armed conflict, civil disturbances, national emergency, or other similar situations.

There are thresholds that a country must fulfil before expropriating or nationalising an investment,
namely that the expropriation or nationalisation:

(i) be done legally;
(i) in a non-discriminatory manner; and

(i) most importantly for the investors, in exchange for adequate and effective compensation.
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Meanwhile, the Treaty regulates that the amount that must be paid for losses suffered due to war
or similar situations must not be less than an amount that would have been paid by a country to
investors of a non-party or to its own investors.

3. Dispute settlement

One of the ways that the Treaty seeks to boost investors’ confidence in investing is by widening the
dispute settlement mechanism.

Previously, investors would have no option but to go through an external body to resolve investment
disputes. This body can be the local court in the host country, any regional arbitration centre within
ASEAN, conciliation or arbitration by the International Centre for Settlement of Investment Disputes
(“ICSID”) (where both Singapore and Indonesia are parties to), or an ad-hoc tribunal under the
arbitration rules of the United National Commission on International Trade Law.

Apart from the above, now investors have the option to resolve disputes through arbitration under
the ICSID Additional Facility Rules or any other arbitral institution or any other arbitration rules if the
disputing parties so agree. The Treaty also cements the option for investors to recourse through
mediation. Also, the Treaty includes provisions on the submission of a claim, composition of the
arbitral tribunal, governing law, place of arbitration, and awards, which were not previously
regulated.

4. Certain restrictions

Another way that the Treaty seeks to boost investors’ confidence is by allowing investors to freely
transfer their investments in and out of the host country.

Certain transfers are, however, prohibited. These include transfers that are prohibited under
domestic laws relating to:

(i) bankruptcy and insolvency;

(ii) securities, futures, options, or derivatives;
(i) criminal or penal offences;

(iv) financial reporting;

(v) social security and severance; and

(vi) registration and other formalities imposed by the central bank or other relevant authorities in
Indonesia and Singapore.

Moreover, the Treaty also allows a country to adopt or maintain restriction on payment, transfer, or
capital movement concerning an investment if such country is experiencing severe balance of
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payment or financial difficulties. This restriction is tailored for situations where the host country has
an exceptionally low foreign currency reserve, which makes it difficult to convert and transfer funds
related to investments.

Key Takeaways

In the grand scheme of things, the Treaty is another way in which the Indonesian government seeks to
increase investment in Indonesia. Since 2014, Singapore has consistently been one of the top investors
in Indonesia, and it is likely that the government’s move in ensuring that Singaporean investors receive
adequate protection for their investments would be followed by growth in investment. Concurrently, the
Treaty also gives confidence for Indonesian investors in widening their reach beyond Indonesia and will
lead to greater trade and investment flows between the two countries.
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which

may result from accessing or relying on this update.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,

Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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