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Finding a New Equilibrium in Indonesia’s
Employment Law?

OMNIBUS LA

Overview Series

ASSEGAF HAMZAH & PARTNERS

After much debate, the Indonesian House of Representatives finally approved the Omnibus Law. The
second edition of "Omnibus Law 2020: Overview Series" will highlight changes in the employment
sector.

It has come to our attention that there are multiple drafts of the bill in public circulation. Analysis may
differ depending on which version of the draft is used as the basis. We continue to monitor this evolving
situation, with various teams currently examining the bill to produce updates that are relevant to you. As
always, we are committed to supporting you with advice and guidance. You can find our alerts on the
Omnibus Law here.

If you have any questions or concerns, please contact our attorneys or the BD team at BD@ahp.id.

In Indonesia, as in many other countries, employment law is often a sensitive issue, and past
governments have shied away from resolving issues surrounding employment. With the enactment of
the Omnibus Law, various provisions of the current Labour Law (Law No. 13 of 2003) that are deemed
to be “too restrictive” or “too difficult” are either removed entirely or updated.

Among the provisions that are being updated by the Omnibus Law includes provisions on termination
of employment, compensation for termination of employment, outsourcing, fixed-term employment, work

permit for expatriates, and the establishment of a new social security program called the loss of
employment security program.

Termination of Employment

The Omnibus Law still applies an exhaustive list for the basis for termination of employment and the
majority of the basis for termination remain the same as that set out in the Labour Law. But the Omnibus
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Law added new grounds for termination: a spin-off of the company, the filing of a suspension of debt
payment petition against the company, and a declaration of bankruptcy against the company.

In addition, the termination process has now been simplified by taking out the requirement to obtain the
court’s approval before termination of employment. There is also no longer the requirement to issue
three consecutive warning letters before termination of employment due to the employee’s violation of
the employment agreement, company regulation or collective labour agreement.

Termination for Corporate Actions

The Omnibus Law acknowledges corporate actions as a basis to terminate employment. Under Article
154A of the Omnibus Law, a merger, consolidation, acquisition, and spin-off are listed as reasons for
termination. Unfortunately, the Omnibus Law does not state the exact amount or formula of the
termination payment that a company must pay in this event.

Termination Payment

While the Omnibus Law retains the formula for the termination payment, there is a difference with the
formula in the Labour Law. Previously, under the Labour Law, an employee who have worked for more
than 24 years could receive a termination payment of up to 32.2x of his monthly salary. This amount
appears to have been reduced to 19x of an employee’s monthly salary.

What is missing under the Omnibus Law is the criteria that links the termination payment formula with
the grounds of termination, which would give employees the final figure that they would receive in the
end. For now, we can only assume that until a government regulation on this matter is issued, an
employer would need to rely on the termination payment provision set out in their employment
agreement, company regulation or collective labour agreement.

The Omnibus Law also introduces a new post-employment benefit that will be managed by a new body
that will be supported by the government.

Minimum Wage
Here, the Omnibus Law puts the power to set minimum wage to the hands of the provincial government.
In certain conditions, a governor may even set the minimum wage for regencies or municipalities in their

province.

The Omnibus Law also took out the minimum wage provision based on industry sector.
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Outsourcing

Outsourcing, one of the most contentious issues in labour law, is now easier. The Omnibus Law took
out provisions regarding the outsourcing of work and labour, and as a result, there is no longer a
limitation on the type of work that an outsourced employee can conduct.

But the Omnibus Law introduces new obligations on the outsourcing company that are designed to
protect and guaranteed the outsourced employees’ welfare and interest. Now, an outsourcing company
must employ its employees under a fixed-term or permanent employment agreement, which must
include a provision on the transfer of undertaking for employment protection (TUPE). An outsourcing
company must also be in the form of a limited liability company and be licensed by the central
government.

Given the complexity of outsourcing, we expect that the government will issue specific implementing
regulation to address the public’s concern in this area.

Fixed-Term Employment

The existing labour law puts a lot of restrictions on temporary work arrangement, including limiting
contract period to a total of three years. This limitation has now been taken out by the Omnibus Law.

The Omnibus Law, however, maintains the restriction that a temporary work arrangement can only be
applied to a work that is temporary in nature. The potential consequence of a temporary work
arrangement being deemed as a permanent employment due to failure to comply with this requirement
has also been retained.

Expatriate Work Permit

With respect to expatriate work permit, the Omnibus Law simplifies and cements the current prevailing
practise on work permits, which has been in place since 2018 under Ministry of Manpower Regulation
No. 10 of 2018, by not requiring expatriates to obtain a work permit (Izin Mempekerjakan Tenaga Kerja
Asing).

Employers are still required to obtain Foreign Manpower Utilisation Plan (Rencana Penggunaan Tenaga
Kerja Asing or “RPTKA”), except for vocational and start-up companies. Employment of foreign directors

and commissioners is also excluded from RPTKA.

The Omnibus Law retains the prohibition to employ foreigners in a human resources position, as well
as the requirement only to employ expatriates under a fixed-term employment agreement.

© Assegaf Hamzah & Partners | 3 ASSEGAF HAMZAH & PARTNERS |



ASSEGAF HAMZAH RAJAH &TANN ASIA

& PARTNERS LAWYERS
Client Update: Indonesia s
9 October 2020 ASTA

New Job Security Program

The Omnibus Law introduces a loss of job security program to be implemented by BPJS, Indonesia’s
social security implement agency. This program will be administered by BPJS and the government.
Individuals enrolled in the program will be eligible to receive a cash payment, work-related training and
access to the job market. Again, we expect that this program will be further covered in an implementing
regulation.

It is expected that the government will roll out implementing regulations to the Omnibus Law in the next
three months. For now, we have to wait and see whether the government will fill in the gaps from the
Omnibus Law not only by giving certainty, but also regulating many of the sustenance that were
previously in the Labour Law. Coupled with the fact that employment is a sensitive area, changes in this
sector may take some time to implement due to technical and political hurdles.
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Rian Mochtar Aziz Thamrin also contributed to this alert.
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Member firms are independently constituted and regulated in accordance with relevant local legal requirements. Services provided by a
member firm are governed by the terms of engagement between the member firm and the client.

This update is solely intended to provide general information and does not provide any advice or create any relationship, whether legally
binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or damage which

may result from accessing or relying on this update.
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Based in Indonesia, and consistently gaining recognition from independent observers, Assegaf Hamzah & Partners has established itself as a major
force locally and regionally and is ranked as a top-tier firm in many practice areas. Founded in 2001, it has a reputation for providing advice of the
highest quality to a wide variety of blue-chip corporate clients, high net worth individuals, and government institutions.

Assegaf Hamzah & Partners is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR,

Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South
Asia.

The contents of this Update are owned by Assegaf Hamzah & Partners and subject to copyright protection under the laws of Indonesia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Assegaf Hamzah & Partners.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Assegaf Hamzah & Partners.
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